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POLITICAL SCIENCE 
QUARTERLY. 



ASYLUM IN LEGATIONS AND CONSULATES AND 
IN VESSELS. III. 

V. Diplomatic Asylum in International Law. 

It is universally admitted that the rights and immunities of 
a public minister are intended to secure his independence in 
the discharge of his functions as the representative of a for- 
eign government. In order that he may act with perfect free- 
dom, he and his suite are exempt from the local law. This 
exemption is called extraterritoriality, as if the minister and his 
suite were in contemplation of law to be regarded as being out- 
side of the territory in which they reside. 1 In order further to 
insure the freedom and independence of the diplomatic agent, 
it is held that his domicile is not subject to the visitation of the 
ordinary officers of the revenue and the police. 2 This exemp- 
tion constitutes what is called the inviolability of the diplomatic 
residence. By a confusion of ideas, this inviolability is often 
referred to as extraterritoriality, and in consequence writers 
have frequently been led to state that a minister's domicile is 
foreign territory and in no wise subject to the local law. 
Among publicists of modern authority Lorimer stands pre-emi- 
nent for the positiveness with which he asserts this theory. 
"An English ambassador," he declares, "with his family and 

1 Lorimer's Institutes, p. 249. This writer states, however, that if a diplomatic 
person purchase property or engage in speculation, he becomes in respect to such 
transactions amenable to the local law. Fiore maintains the exceptional view that a 
public minister is answerable to the local law for his criminal acts. Droit Int. Penal, 
§ 22 et stq. 

2 Writers are generally in accord on this point. For a case in the United States, 
see U. S. vs. Jeflers, 4 Cranch C. C. 704. 
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his suite, whilst abroad in the public service, is domiciled in 
England and his house is English ground." This statement 
would carry great weight, if the learned author did not reject 
its consequences by declaring that a legation cannot be used as 
an asylum, unless for the minister and his family and suite. 
This, however, can scarcely be called asylum, since the indi- 
viduals themselves are personally exempt from arrest. But 
if an English legation be English ground, why is it that it 
cannot be used as an asylum to the same extent as any other 
British territory ? In reality, when writers have referred to the 
extraterritoriality of a minister's domicile, they have employed 
the term loosely and figuratively, and have either expressly or 
impliedly rejected the theory that such domicile is actually 
extraterritorial, or that it is a part of the territory of the state 
which the minister represents. 

Foelix says that the house of a public minister "enjoys an 
entire freedom, in that it is not accessible to the officers of 
justice of the country : it is considered as being outside of the 
territory, as well as the person of the minister." * Nevertheless 
he states that nations do not recognize " the right of asylum in 
the hotel of a foreign minister " or the " freedom of the quarter 
of the city in which his hotel is " or "the exemption of the latter 
from taxes which apply to immovable property." 2 Vattel re- 
gards " the house of an ambassador " simply as " independent 
of the ordinary jurisdiction," since 

no magistrate, justice of the peace or other subordinate officer is in any 
case entitled to enter it by his own authority, or to send any of his peo- 
ple to enter it, unless on occasions of urgent necessity, when the public 
welfare is threatened with imminent danger which admits of no delay. 

The case should, he maintains, rather be submitted to the sov- 
ereign of the country, to whom it pertains to decide how far 
the claims of the ambassador are to be respected. 8 As has 
been seen, Vattel entirely approved the action of the Spanish 
government in the case of Ripperda. 4 The same opinion is 

1 TraitS du Droit Int. PrivS, vol. i, p. 417. 2 Ibid. 3 Pp. 494 et seq. 

4 Cf. this Quarterly for March, 1892, p. 13. In order to avoid any erroneous 
inference from my previous statement of the Ripperda case, I desire to say that while 
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expressed by the Spanish jurisconsult, Riquelme, 1 and by Phil- 
limore. 2 Bello also states that if the minister abuses his immu- 
nity by affording asylum to the enemies of the government, the 
sovereign may have the house of the minister surrounded, and 
may even take the accused by force. 8 In accord with this view 
are G. F. de Martens, 4 Baron C. F. de Martens, 6 Kliiber, 6 Heff- 
ter, 7 Pinheiro-Ferreira, 8 Bluntschli, 9 Burlamaqui, 10 Eschbach, 11 
Wicquefort, 12 Wildman, 18 Woolsey, 14 Halleck 16 and Wheaton. 16 
Field cites on the question Foelix and Heffter. 17 Twiss refers 

several historians state that the duke betrayed to the British minister the secrets of 
the Spanish government, that government did not allege or base its action on any 
such ground. It justified the arrest of the duke as a measure within its competence, 
and not violative of the rights of ambassadors, at the same time referring to the 
dangers which would menace governments if their ministers, who had been entrusted 
with the power and interests of the state, could find refuge in an embassy. It 
appears that Ripperda came uninvited to the British embassy, after having been 
refused asylum at the Dutch, and that he was permitted to remain at the former only 
after assuring the British ambassador that he was not in disgrace (he had been dis- 
missed from office on a pension) or charged with crime. Subsequently the ambassa- 
dor had an audience of the king and was assured that the duke might remain in the 
embassy, it being understood that he was not to be permitted to escape and that 
some soldiers would be placed about the embassy as a precaution against any 
attempts in that direction. The Spanish government, however, alarmed at the 
discovery that the duke had taken important papers with him, sent officers to seize 
him, without previously communicating the resolution of the Council of Castile to the 
ambassador and demanding Ripperda's surrender. This summary and forcible ter- 
mination, without notice, of the asylum to which the king had consented, formed the 
basis of the British government's complaint, the British secretary of state, the Duke 
of Newcastle, expressly stating that, without deciding whether the ambassador had 
or had not the right to protect Ripperda, an opportunity should under the circum- 
stances have been afforded to deliver him up, before resort was had to an act of force. 

1 Elementos de Derecho Publico Internacional (Madrid, 1849). 

2 Phillimore says that on " the valuable and necessary immunity " of the minister's 
residence from the visitation of " the ordinary officers of justice and revenue," there 
was " at one time grafted the monstrous and unnecessary abuse of what was called 
the right of asylum.," Vol. ii, p. 241, cciv. 

8 Principios de Derecho Internacional. 

4 Cf. this Quarterly for March, 1892, p. 15. 

6 Ibid. p. 25. 6 Droit des Gens, § 208. 7 Droit Int. Public, § 212. 

8 Cours de Droit Public, vol. ii, p. 195. ' Droit Int. Codifie, 200. 

10 Principles, etc., Nugent's ed., vol. ii, p. 371. 

11 Introduction Generate a l'Etude du Droit, p. 90. 

12 Embassadors, Digby's ed., p. 266. u International Law, 127. 

14 International Law, § 92. w International Law, vol. i, p. 295. 

16 Elements of International Law, Lawrence's ed., 1863, p. 417. 

17 Int. Code, 143. 
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to the " fiction of extraterritoriality," and says that an ambassa- 
dor's house cannot be converted into an asylum. 1 He approves 
Bynkershoek's statement "that all the privileges of ambassa- 
dors have one and the same object in view, namely, to enable 
them to discharge the duties of their office without impediment 
or restraint." Of the same opinion is Manning, who also speaks 
of the "fiction" of extraterritoriality. 2 Pradier-Fod^re" holds 
the same view as C. F. de Martens, though he states that the 
question of asylum is still agitated in South America. 8 Bar 
maintains that 

the rights of extraterritoriality which ambassadors enjoy do not import 
that their houses are to be treated as if they were really beyond the 
territory, but merely as protecting the person of the ambassador from 
the jurisdiction of the state and its criminal law. 4 

Calvo holds that " in the midst of civil disturbances " a minis- 
ter's dwelling can and ought to offer an assured refuge "to 
political persons whom danger to life forces on the moment to 
take refuge there." To this extent he maintains that asylum has 
been respected in Europe as well as in America, but he does not 
advocate the theory of extraterritoriality, and he lays down the 
following limitations of the inviolability of a minister's domicile : 

The dwelling of a public minister is inviolable in so far as it affects 
things indispensable to his official service and to the free and regular 
exercise of his functions ; but whenever the conduct or the imprudent 
attitude of a diplomatic agent puts in peril the peace of the state, 
violates or tends to elude the laws of the country, by converting, for 
example, the legation into a refuge for criminals or into a habitation 
of conspiracy against the established government, the privilege of 
inviolability of domicile disappears, and the offended state is fully war- 
ranted in refusing to the dwelling of the agent the benefit of an im- 
munity which reason and justice cease to sustain. 5 

As affecting the question of extraterritoriality, it may be 
observed that it is sometimes stated that a diplomatic agent 

1 Law of Nations, vol. i, § 218. 

2 Comm. on the Law of Nations, Amos's ed., p. 112. 

3 Couts, etc., pp. 70-76. 4 Int. Law, § 154. 
5 Droit International, 4th ed., § 1521. 
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possesses the power to administer justice upon those attached 
to his legation or belonging to his suite. Felice thought 
that an ambassador might exercise such jurisdiction, but not 
to the extent of executing infamous or capital punishments, 
which was an attribute of "territorial supremacy." 1 Wheaton 
and Twiss cite Vattel and the older writers, who state that a 
minister may exercise criminal as well as civil jurisdiction 
over those attached to his embassy, but they also say that 
the modern usage is to send such persons home for trial. 2 
Heffter states the law as it exists at the present day, when he 
says that it is only in Turkey and other non-Christian states 
that foreign ministers are invested with the right to decide upon 
disputes among their countrymen or even among the members of 
their suites. This view is entirely accepted by Lawrence, who, 
in his invaluable edition of Wheaton, says that the proposition 
in the latter's text " seems to have been transferred from one 
elementary treatise to another without due examination." 8 

The inadmissibility of the theory of the extraterritoriality of 
a diplomatic residence is further shown by the state of the law 
touching marriages celebrated in such a habitation. The general 
rule is that the validity of a marriage ceremony is determined 
by the law of the place at which the ceremony is celebrated — 
the lex loci celebrationis. Since it is often difficult for persons 
temporarily sojourning in a country to comply with the forms 
imposed by that law, foreigners have often betaken themselves 
to their respective legations and procured the performance of 
the ceremony there in accordance with the forms prevalent in 
their own country, without observance of the requirements of 
the law of the country in which they may happen to be. How 
far such a ceremony may be valid in the country to which the 
parties belong, is a question determinable by the law of that 
country. But it is conceded that the international validity of 

1 Lecons, vol. ii, pp. 555, 556. 

a Abdy's Kent, ed. 1866, p. 132. 

3 Lawrence's Wheaton, ed. 1863, note 133. See also Wharton's Comm. on Law, 
§ 167, where authorities are cited under the proposition that a minister's extraterri- 
toriality " no longer gives, ... as was once supposed to be the case, the power 
to execute penal discipline upon his subordinates." 
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such a ceremony is at least doubtful, and it has been decided in 
France that foreigners cannot evade the law of that country by 
such an expedient. 1 When Mr. Cass was Secretary of State of 
the United States he issued instructions, which have never been 
revoked, inhibiting the performance of marriage ceremonies in 
legations of the United States. 2 He doubtless was led to take 
this step by an investigation he made of the subject on the 
occasion of the marriage of his daughter, while he was minister 
to France, to the American secretary of legation. After con- 
sulting the most eminent French lawyers, Mr. Cass obliged the 
parties, notwithstanding their personal immunities, to be mar- 
ried at the mayoralty and to fulfil all the requirements of the 
Code Napoleon. 8 

The unsoundness of the idea of extraterritoriality is further 
shown by the enforcement of the local law in respect to criminal 
offences committed by non-diplomatic persons in the hotel of a 
public minister. When Nitchencoff, a Russian subject, com- 
mitted a murderous assault on M. de Balsh in the house of the 
Russian ambassador in Paris, he was tried by the French courts 
and sentenced to imprisonment for life. The Russian govern- 
ment having claimed that he should be given up for trial in 
Russia, the Court of Cassation decided on appeal that 

the fiction of the law of nations, according to which the house of an 
ambassador is reputed to be a continuation of the territory of his sover- 
eign, only protects diplomatic agents and their servants, and does not 
exclude the jurisdiction of French courts in case of a crime committed 
in such a locality by a person not belonging to the embassy, even al- 
though he is a subject of the nation from which the ambassador is 
accredited. 4 

Had Nitchencoff been given up, he could have been tried 
under the laws of Russia as a Russian subject, without refer- 
ence to the particular place in which the offence was com- 
mitted. Let us suppose, however, that the crime had been 

1 Lorimer's Institutes, 251, citing Fraser, Husband and Wife, vol. ii, pp. 1312, 
1529; Journal du Droit International Prive, 1890, p. 808. 

2 For. Rel. 1887, p. 279. 8 Albany Law Journal, vol. xi, p. 34. 
4 Solic. Journal, vol. x, p. 56, November 18, 1865. 
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committed by a citizen of the United States in the British 
legation in Washington. If that legation be " English ground," 
the laws of the United States do not extend over it and, with 
a few exceptions, they do not provide for the punishment of 
offences committed by our citizens on foreign territory. Nor 
could the culprit have been sent to England for trial, since 
there is no law or treaty to warrant it. He would therefore 
have been exempt from punishment. 

Since the practice of asylum is not sanctioned by interna- 
tional law, it can be defended only on the ground of the consent 
of the state within whose jurisdiction it is sought to be main- 
tained. This view has been accepted by the government of 
the United States in its Printed Personal Instructions to Diplo- 
matic Agents, which read as follows : 

Par. 46. Immunity from local jurisdiction extends to the diplomatic 
agent's dwelling-house and goods and the archives of the legation. 
These cannot be entered, searched or detained under process of local 
law or by the local authorities. 

Par. 47. This privilege, however, does not embrace the right of asy- 
lum for persons outside of the agent's diplomatic or personal household. 

Par. 48. In some countries, where frequent insurrections occur and 
consequent instability of government exists, the practice of extraterrito- 
rial asylum has become so firmly established, that it is often invoked by 
unsuccessful insurgents, and is practically recognized by the local gov- 
ernment, to the extent even of respecting the premises of a consulate in 
which such fugitives may take refuge. This government does not sanc- 
tion the usage, and enjoins upon its representatives in such countries the 
avoidance of all pretexts for its exercise. While indisposed to direct 
its agents to deny temporary shelter to any person whose life may be 
threatened by mob violence, it deems it proper to instruct its represent- 
atives that it will not countenance them in any attempt to knowingly 
harbor offenders against the laws from the pursuit of the legitimate 
agents of justice. 1 

The statement that in certain countries the granting of 
asylum is "practically recognized," is significant. It means 
that the practice has existed, not as a right derived from posi- 
tive law or from custom, but as a privilege resting on sufferance. 

1 Wharton's Int. Law Dig., § 104. 
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Nowhere has it received the sanction of positive law. It is 
impossible, in view of the results of our investigations, to main- 
tain that it has acquired even in America the force of a legal 
custom, or of a usage so certain and undisputed as to possess 
legal validity. The concession of temporary shelter to a fugi- 
tive hunted by a mob can scarcely be regarded as the exercise 
of a right of asylum. An unlawful assembly cannot claim any 
right to have possession of its intended victim, nor would it be 
justifiable without cogent reasons to hurl a fugitive into the 
power of his lawless pursuers. Nevertheless, a public minister 
is bound to keep aloof from the domestic controversies of the 
country in which he resides and to refrain from making his 
residence a place of resort for political leaders who believe 
themselves to be in danger. His conduct should be guided by 
the following rules : 

1. In no case is a minister to offer his dwelling as a resort 
for refugees. 

2. If a fugitive, uninvited, applies for protection, it is to be 
accorded only when his life is in imminent danger from mob 
violence, and only so long as such imminent danger continues. 

3. A minister is bound to refuse asylum to persons fleeing 
from the pursuit of the legitimate agents of the government, 
and, in case such persons have been admitted, he must either 
surrender or dismiss them. 

4. A minister is obliged strictly to abstain, except under the 
conditions and limitations prescribed by rule 2, from receiving or 
retaining persons who are engaged in political agitation, or who, 
though not formally accused, inspire the government with dis- 
trust. 

In the foregoing rules no exception is made in favor of 
political offenders, nor can such an exception be supported on 
legal principles. Assuming that a state is not, by reason of the 
irresponsibility of its government or the character of its legal 
system, denied the rights of sovereignty, it possesses exclusive 
jurisdiction over its territory and inhabitants. This jurisdiction 
is as absolute in the case of political as of common offenders. 
Indeed there was logic in the old rule which tolerated asylum 
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for common but not for political offenders, since the exercise 
of sovereignty is peculiarly involved in the protection by each 
state of its own political institutions. As has been shown, the 
granting of asylum to political offenders was simply the trans- 
formation of a decaying abuse, which sprang up in times when 
the principle of territorial sovereignty was not fully established 
and when the privileges of ambassadors were greatly exagger- 
ated. It is because of the failure to consider asylum in its true 
legal aspect as a derogation from the sovereignty of the state, 
that writers have sometimes seemed to suppose that an excep- 
tion might be made in favor of one class of offenders as against 
another ; and it is in consequence of the attempt to make such 
an exception that we have constantly witnessed, in the course 
of our investigations, the intervention of diplomatic and even 
consular officers in the affairs of the country in which they 
reside, by making their houses a base of operations for those 
engaged in political strife. 1 

VI. Asylum in Vessels. 

1. Ships of War. 

It is generally stated that a ship of war is not subject to the 
local jurisdiction in a foreign port. 2 This exemption is by some 
writers maintained to be so absolute as to amount to extraterri- 
toriality. 8 Ortolan, 4 Maine 8 and Testa 6 treat the surrender of 

1 In his edition of Bello (1883, note HH, p. 332), Don Carlos Martinez Silva in 
a burst of enthusiasm declares that in Spanish America the practice of asylum has 
been " a benefit to all and an injury to none." I shall not transgress the bounds of 
moderation by saying that it has been an injury to all and a benefit to none, though 
it would not be difficult to prove that the curse of most American republics has been 
the state of " chronic revolution," of which diplomatic asylum has been so important 
an adjunct. It is doubtless true that many persons have humanely been shielded from 
mob violence, but it is also true, as was declared by Albertini, a Peruvian lawyer and 
diplomatist, in a work published in 1866, that "unheard-of abuses," as well as acts 
of humanity, have been committed in the name of asylum. Derecho Diplomatico, 
pp. 151, 152. 

2 Levi, Int. Law, p. 114; Wheaton's Elements, part 2, ch. 2, § 95; Ferguson, 
Int. Law, § 112; Calvo, § 1550. 

8 Cauchy, Le Droit Maritime Int., p. 157; Halleck, Int. Law, Baker's ed., vol. i, 
p. 176 ; Creasy's First Platform, p. 193. 

4 Dip. de la Mer, vol. i, p. 267. 6 Int. Law, p. 91. 

6 Le Droit Public Int. Maritime (Paris, 1886). 
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refugees on a man-of-war as an act of extradition. Calvo, while 
saying that such a vessel is exempt from the civil and criminal 
jurisdiction, declares that the privilege cannot be invoked to 
cover acts contrary to the law of nations, such as attacks 
against the safety of the state or violence against individuals. 1 
Sir Travers Twiss and Bar, both of whom deny the extraterri- 
toriality of a diplomatic residence, hold that if fugitives be 
admitted on board of a man-of-war, they cannot be taken out 
by the local authorities by force, against the will of the com- 
mander. In the case of a man-of-war, Bar maintains that 
extraterritoriality is inherent in the thing itself, 2 and the same 
view is expressed by Twiss. 3 In support of this contention the 
latter cites, among other things, the opinion of Chief Justice 
Marshall in the case of the schooner Exchange? an American 
vessel which was seized and condemned by the French govern- 
ment under the unlawful Rambouillet decree, and converted 
into a man-of-war called the Balaou. The vessel having sub- 
sequently come within the jurisdiction of the United States, the 
original owner brought suit to recover possession of his prop- 
erty. Marshall, delivering the opinion of the court, held that 
the action could not be maintained. He said that a public 
armed ship constituted a part of the military force of her nation, 
acted under the immediate command of her sovereign and was 
employed by him in national objects. That sovereign had 
many and powerful motives for preventing those objects from 
being defeated by the interference of a foreign state, and such 
interference could not take place without affecting his power 
and dignity. The implied license, therefore, under which a 
man-of-war entered a friendly port, might be construed as con- 
taining an exemption from the jurisdiction of the sovereign 
within whose territory she claimed the rights of hospitality ; and 
nations had not in practice asserted their jurisdiction over the 
public armed ships of a foreign sovereign entering a port open 
for their reception. These statements seem to be most cogent 

1 § 1556- 2 Int. Law, § 154. 

8 Law of Nations, vol. i, § 165; Law Magazine and Review, 4th series, vol. i, p. 201. 

4 7 Cranch, 117. 
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as applied to the attempt to determine the title of the French 
government to a man-of-war in a civil action, but they do not 
import the absolute extraterritoriality of a public vessel. In 
the case of the Santissima Trinidad? Mr. Justice Story cited 
the case of the Exchange as authority for the proposition 
that the exemption of public ships from the local jurisdiction 
was not an absolute right, but a rule of comity and conven- 
ience, arising from the presumed consent or license of nations, 
"that foreign ships coming into their ports and demeaning 
themselves according to law and in a friendly manner shall be 
exempt from the local jurisdiction." Attorney General Brad- 
ford in 1794 advised that a writ of habeas corpus might be 
awarded to bring up an American citizen unlawfully detained 
on a foreign ship of war. 2 In 1 799 Attorney General Lee held 
that criminal and civil process might be served on a British 
man-of-war, though he laid special stress on a treaty stipulation 
then in force between the United States and Great Britain, 
"that the ships of war of each of the contracting parties shall 
at all times be hospitably received in the ports of the other, 
their officers and crews paying due respect to the laws and gov- 
ernment of the country." 8 Attorney General Cushing accepted 
the doctrine of extraterritoriality. 4 On the other hand, Sir 
William Scott advised the British government that the au- 
thorities of a foreign country would not be chargeable with 
illegal violence if they employed force to take a fugitive out 
of a British man-of-war ; 6 and it was held by the Geneva Tri- 
bunal in 1872 that as the privilege of extraterritoriality accorded 
to vessels of war had been admitted into the law of nations, not 
as an absolute right, " but solely as a proceeding founded on 
the principle of courtesy and mutual deference between differ- 
ent nations," it could " never be appealed to for the protection 
of acts done in violation of neutrality." 6 

But, whatever may be said as to the extraterritoriality of 
ships of war, it is doubtless a universal custom to accord them 

1 7 Wheaton, 283. t 1 Opinions, 47. 3 1 Ibid. 87. 

4 7 Ibid. 1 12; 8 Ibid. 73. 6 Halleck, note by Baker, vol. i, p. 176. 

6 Wharton's Int. Law Dig., § 36, vol. i, p. 1 39. 
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a general exemption from the local jurisdiction j 1 and for the 
reason that such an exemption is accorded, it is held that con- 
siderations of propriety and good faith require the commanders 
of such ships to abstain from abusing the hospitality of the port 
in which they may be by making their vessels an asylum for 
offenders against the law. The question whether this rule 
should be applied to slaves has given rise to much discussion. 
On December 5, 1875, the British admiralty issued to the com- 
manders of Her Majesty's ships of war the following instruc- 
tions : 

Within the territorial waters of a foreign state, you are bound by the 
comity of nations, while maintaining the proper exemption of your ship 
from local jurisdiction, not to allow her to become a shelter for those 
who would be chargeable with a violation of the law of the place. If, 
therefore, while your ship is within the territorial waters of a state where 
slavery exists, a person professing or appearing to be a fugitive slave 
seeks admission into your ship, you will not admit him unless his life 
would be in manifest danger if he were not received on board. Should 
you, in order to save him from this danger, receive him, you ought not, 
after the danger is past, to permit him to continue on board ; but you 
will not entertain any demand for his surrender or enter into any 
examination as to his status. 2 

The issuance of these instructions led to the appointment of 
a royal commission to consider whether the rules laid down 
abridged the rights of men-of-war. The commission differed 
as to the theory of extraterritoriality, which was maintained by 
Sir R. Phillimore, Mr. M. Bernard and Sir Henry Maine, and 
denied by Lord Chief Justice Cockburn, Mr. Justice Archi- 
bald, Mr. Thesiger, Q.C., Sir H. T. Holland, Mr. Fitz-James 
Stephen and Mr. Rothery. They all, however, concurred in 
a report that, whichever view prevailed, the fugitive should not 
be given up where the result of surrendering him would be to 
expose him to cruel usage. 3 By the treaty between the United 

1 Phillimore, Int. Law, vol. i, cccxliv. 

a Brit, and For. State Papers, vol. lxvi, p. 892. 

* Report of Royal Commission on Fugitive Slaves, 1876; Maine's Int. Law, p. 88; 
Journal of Jurisprudence, vol. xx, pp. 188, 414. Mr. Justice Stephen states that he 
joined in the report because he regarded it " as a proposal that the British nation 
should deliberately take in this matter the course which it regards as just and expe- 
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States and Algiers of September 5, 1795, it was provided that 
if slaves of the Regency should make their escape to ships of 
war of the United States, they should immediately be returned. 1 
By the treaty between those countries of 18 16 it was pro- 
vided that if Christians, captives in Algiers, should escape or 
take refuge on such ships, they should not be required back 
again. 2 The treaty between the United States and Tunis, of 
1797, provided for the return of fugitive slaves by American 
men-of-war, 3 but the treaty of 1824 stipulated that slaves escap- 
ing or taking refuge on such vessels should be free. On the 
other hand, in the treaty with Madagascar of 1 881, it is provided 
that Malagasy subjects shall not be permitted to embark on 
United States vessels without a passport from the native gov- 
ernment, 4 and the institution of slavery in that country is 
explicitly recognized. 5 

During the disorders at Naples in 1849, Lord Palmerston 
said that while it " would not be right to receive and harbor on 
board of a British ship of war any person flying from justice 
on a criminal charge or who was escaping from the sentence 
of a court of law," yet a British man-of-war had always been 
regarded as a safe place of refuge for persons fleeing "from 
persecution on account of their conduct or opinions," whether 
the refugee " was escaping from the arbitrary acts of a monarchi- 
cal government or from the lawless violence of a revolutionary 
committee." 6 In August of the preceding year the Duke of 
Parma, whose life was threatened, was embarked at Civita 
Vecchia on the British man-of-war Hecati? and in the same 

dient, although it is opposed to international law as it stands, and aims at its improve- 
ment." He maintains that the fundamental principles of international law, when 
consistently applied, require the commanding officers of ships of war in foreign terri- 
torial waters " to refuse protection in all cases whatever to those who break the local 
law, and to deliver up, on a lawful demand, political refugees, the victims of religious 
persecution, and slaves who have received or expect from their owners the treat- 
ment which a vicious brute would experience from a cruel master." History of the 
Criminal Law, vol. ii, p. 57. 

1 Art. xi. 2 Art. xiv. 8 Art. vi. * Art. vii, par. 2. 

6 Art. Hi. Stipulations specifically applicable to fugitive slaves are not infre- 
quently found in treaties. Report of Royal Commission on Fugitive Slaves, 1876. 

6 Br. and For. State Papers, vol. 1, p. 803. 

7 Ibid. vol. xli, p. 1316. 



4IO POLITICAL SCIENCE QUARTERLY. [Vol. VII. 

month the British admiral ordered H. M. S. Bulldog to the 
same port to receive the Pope, should commotions render it 
desirable for His Holiness to seek refuge on board. 1 During 
the revolution in Greece in 1862, King Otho and his queen 
were afforded protection on the British frigate Scylla? while a 
member of the cabinet and his family were received on the 
Queen, and several persons were sheltered on the French man- 
of-war Ztnobie. The instructions given by Vice-Admiral Sir 
William Martin on that occasion to the commanders of British 
ships of war declared that their duty was " limited to the pro- 
tection of the lives and property of British subjects and to afford- 
ing protection to any refugees whom you may be informed by 
Her Majesty's minister would be in danger of their lives without 
such protection." 3 Under these instructions, the reception of 
refugees by the British commanders was carefully restricted. 4 

In April, 1831, Captain Sloat, of the United States man-of- 
war St. Louis, afforded temporary shelter from mob violence to 
the Vice-President of Peru and General Miller, with the concur- 
rence of the government of Peru and with the understanding 
that they should not remain on board longer than was necessary 
for their protection from such violence. 5 In 1862, while the 
city of New Orleans was occupied by the forces of the United 
States, three Spanish men-of-war then in that port received on 
board a large number of passengers for Cuba, among whom were 
many citizens of the United States who, under the orders then 
in force, were not permitted to leave the city without passes. 
General Butler, the officer in command, claimed the right to search 
the vessels " for criminals other than rebels," and after much 
difficulty he obtained the privilege of searching two of the ships. 
In consequence of this occurrence, he prohibited the entry of 
Spanish men-of-war above the forts, till further orders from the 
War Department. Mr. Seward, while recommending to the 
Secretary of War the suspension of the prohibition pending ex- 

1 Br. and For. State Papers, vol. xli, p. 1324. 3 Ibid. vol. lviii, p. 1034. 

3 Ibid. p. 1057. « Ibid. p. 1087. 

5 House Ex. Doc. 272, 22d Cong., 1st sess. See also this Quarterly for March, 
1892, p. 37. 
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planations from the Spanish government, made urgent represen- 
tations to the Spanish minister. The Spanish government, after 
considering the subject, defended the action of its naval officers, 
on the ground that asylum at least for political offenders might be 
granted on men-of-war. Mr. Seward refused to concede this 
claim, saying that the United States adhered to its former declar- 
ation that no ship of war of any nation would be expected to carry 
into or out from any port of the United States which was either 
occupied by their forces or in the possession of the insur- 
gents, any person who did not actually belong to the civil, mili- 
tary or naval service of the country whose flag the vessel 
carried, and especially that ships of war should not, without 
express leave of the military authorities, carry into or out of 
such ports any citizen of the United States. It was only, said 
Mr. Seward, on an expected compliance with these terms that 
any foreign ship of war could enter a port in military occupation 
during the civil war. 1 

During the war in Paraguay in 1866, Mr. Washburn, minister 
of the United States at Asuncion, suggested to Commander 
Crosby of the United States man-of-war Shamokin, then in 
Paraguayan waters, that peace might sooner take place if " a 
certain distinguished person in Paraguay," meaning President 
Lopez, could find a safe means of escape from the country on 
that vessel. Commander Crosby replied that he could exercise 
no discretion in the matter, since the admiral had given him 
positive orders not to bring away President Lopez or any other 
Paraguayan. When Mr. Washburn brought the subject to the 
attention of his government, with an intimation that he himself 
should be invested with discretion in the case, Mr. Seward 
answered as follows : 

The President sanctions the direction given by Admiral Godon to 
Commander Crosby. . . . This government owes it to the belligerents, 
as well as to its own dignity, to abstain from everything which could be 
or even appear to be a departure from neutrality in the unhappy con- 
test which is now going on between Paraguay and her allied enemies. 

1 Dip. Cor. 1863, part ii, p. 915; 
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You will be expected to conform your proceedings rigidly to the princi- 
ple of non-interference. 1 

During the civil war in Chili in 1891, the Secretary of the 
Navy of the United States gave, in respect to the reception of 
refugees, the following instructions : 

In reference to the granting of asylum, your ships will not, of course, 
be made a refuge for criminals. In the case of persons other than crimi- 
nals, they will afford shelter wherever it may be needed, to Americans 
first of all, and to others, including political refugees, as far as the 
claims of humanity may require and the service upon which you are 
engaged will permit. 

The obligation to receive political refugees and to afford them an 
asylum is, in general, one of pure humanity. It should not be con- 
tinued beyond the urgent necessities of the situation, and should in no 
case become the means whereby the plans of contending factions or 
their leaders are facilitated. You are not to invite or encourage such 
refugees to come on board your ship, but, should they apply to you, 
your action will be governed by considerations of humanity and the 
exigencies of the service upon which you are engaged. When, however, 
a political refugee has embarked, in the territory of a third power, on 
board an American ship as a passenger for purposes of innocent transit, 
and it appears upon the entry of such ship into the territorial waters 
that his life is in danger, it is your duty to extend to him an offer of 
asylum. 2 

These instructions seem to have been very liberally construed. 
During the disorders immediately following the downfall of 
Balmaceda, the British ships refused to receive any refugees. 
The French ships, which lay far out from the shore, did not 

1 Dip. Cor. 1866, part ii, pp. 611-612; 1867, part ii, p. 705. In November, 1865, 
a sailor belonging to the United States man-of-war yames Adger, who was watching 
some stores belonging to the ship on one of the piers at Aspinwall (Colon), in 
Colombia, killed a British subject named Holmes, who was trespassing on the pier. 
The consul of the United States, to whom the local authorities applied to secure the 
surrender of the sailor, refused to intervene for that purpose, and he was carried 
away. Mr. Seward, replying to the representations of the Colombian minister, said 
that the United States did not sanction the omission to give the mariner up for trial, 
and that, if the case had been seasonably made known, an order for his delivery would 
have been issued, if it could have been done properly under the circumstances. Dip. 
Cor. 1866, part iii, pp. 596-597; part i, pp. 215-218; Dip. Cor. 1867, part ii, p. 
818. 

a House Ex. Doc. 91, 52d Cong. 1st sess., p. 245. 



No, 3.] ASYLUM IN LEGATIONS AND IN VESSELS. 413 

receive any. The Balmacedist President-elect, Vicuna, and 
Admiral Viel, found refuge on the German man-of-war Leipzig. 
On September 4 the United States man-of-war Baltimore sailed 
for Peru with nineteen refugees, part of whom had been shel- 
tered by her and the rest by the flagship San Francisco. The 
latter ship, just before her departure from Valparaiso on Sep- 
tember 14, when, as Admiral Brown, the admiral in command, 
has said, "both at Santiago and Valparaiso perfect order existed," 
received other refugees. When he arrived at Callao on the 
20th, he wrote that he had brought two prominent " refugees," 
but their names were not given. The report was subsequently 
published that the two " mysterious refugees " were Sefior 
Ovalle Vicuna and Colonel Vidaurre, members of a Balmacedist 
military court — Vidaurre being its president — which on August 
19 condemned to death on a charge of conspiracy a number of 
youths whose ages ranged from sixteen to eighteen years. 1 The 
boys were subsequently shot in cold blood and their bodies 
mutilated. 2 On October 4 the Herald correspondent tele- 
graphed from Valparaiso that the expected return of the San 
Francisco was regarded in Chili "with undisguised disfavor." 
Admiral Brown himself telegraphed from Callao on the nth of 
that month that, "taking into account the strong feeling in 
Chili against the American squadron," he doubted "if an in- 
creased naval force at Valparaiso would improve the state of 
affairs." That the extensive deportation of refugees by the 
American men-of-war partly accounted for that feeling is obvious. 

2. Merchant Vessels. 

Apart from acts affecting their internal order and discipline 
and not disturbing the peace of the port, merchant vessels as a 
rule enjoy no exemption from the local jurisdiction and there- 

1 The new government had been recognized by the United States a week previ- 
ously. There does not seem to have been any excuse for the reception of these refu- 
gees, the country being absolutely quiet and the government thoroughly established 
and recognized by foreign powers. 

2 N. Y. Herald, September 25, 1891. The execution of these boys is also reported 
by Mr. Egan. He states that they had gone out as monteneros, or guerillas. 
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fore cannot assert a claim to grant asylum. 1 It has been sug- 
gested that a fugitive offender who comes on a vessel within 
the territorial limits of a nation, as a passenger in transit from 
one foreign country to another, should not be seized. 2 Such ah 
exception, however, cannot be said to be sanctioned by publi- 
cists, nor am I aware that it has been admitted in practice 
unless in particular places where a wide exemption from the 
local jurisdiction has been accorded to merchant vessels, or to a 
special class of such vessels. In Cuba merchant vessels have 
enjoyed very considerable immunities. In 1880 one Leopoldo 
Olivella, who was accused of murder at Matanzas, took passage 
on an American steamer in the city of New York for Vera Cruz 
in Mexico, Havana being a regular port of call. When the 
steamer arrived at Havana, the consul general of the United 
States, to whom the authorities had applied for the surrender 
of the fugitive, went aboard, followed by the chiefs of police of 
Havana and Matanzas, who were armed with a warrant of 
arrest and accompanied by witnesses to the fugitive's identity. 
Olivella consented, however, to go ashore, stipulating that legal 
steps should be taken by the superior authorities of the island 
" to demand his extradition from the government of the United 
States." A certificate of the proceeding, embracing this stipu- 
lation, was drawn up, and was signed by the accused and the 
several officers present ; and the Spanish minister subsequently 
presented it to the Department of State, with the evidence in 
the case, as well as the indictment and warrant of arrest, in 
order that the United States might be " fully satisfied with the 
formalities which have been observed in the matter of the 
arrest of Olivella." 3 In 1884 one Nuflez, who had taken part 
in an insurrection near Sagua, escaped to the United States, 
where he declared his intention to become a citizen. Soon 
thereafter he returned to Sagua as one of the crew of an Amer- 
ican vessel, remaining on board while in port. The chief of 

1 Wharf. Int. Law Dig., vol. i, §§ 35, 35a; De Cussy, Phases et Causes Celebres, 
vol. i, p. 87; Journal du Droit Int. Prive, 1890, p. 643; Alex. Porter Morse, in 
Albany Law Journal, Nov. I, 1890. 

2 Ortolan, Diplomatic de la Mer, vol i., p. 304. 
8 For. Rel. 1890, p. 135. 
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police having applied to the acting consul of the United States 
for authority to take Nunez from the vessel, the acting consul 
sought the instructions of the consul general at Havana, who 
directed him to authorize the arrest, if the offence was not 
political. On the presentation of evidence by the authorities 
that Nunez was accused as an assassin, a robber and a bandit, 
the acting consul gave his written consent to the arrest. Nunez 
was accordingly arrested, but he was afterward released on the 
discovery that he had been amnestied by the governor of the 
province and permitted to leave the island after the proceedings 
on the various charges against him were begun. 1 In July, 1889, 
one Peter Lynch, a sailor on the British steamer Charles 
Morand, killed the first officer while the steamer was lying in 
the port of Manzanillo. The Cuban authorities declined to 
take jurisdiction of the offence. After leaving Manzanillo, the 
steamer entered the port of New York, where Lynch was held 
in extradition proceedings which resulted in an order for his 
surrender for trial in England. 2 

The vessels of the Pacific Mail Steamship Company, an 
American line plying between San Francisco and Panama as 
terminal points, and calling at various Central American ports, 
have generally been free from molestation in those ports in 
respect of passengers concerned in political agitations in the 
Central American states, In 1884 Seflor Cruz, then minister 
for foreign affairs of Guatemala, made an oral application to 
Mr. H. Remsen Whitehouse, the consul general of the United 
States, with a view to his concurrence in the detention of two 
men, named Huerte and Sandoval, who were alleged to have 
participated in a then recent insurrection on the Mexican fron- 
tier, and who were passengers in transit on the Pacific Mail 
steamer Clyde, then lying in the port of San Jose\ Mr. White- 
house replied in writing that he did not consider himself author- 
ized to act in the matter, and the men were not detained. 3 In 
1890, however, Mr. Mizner, then minister of the United States 

1 For. Rel. 1890, p. 136. 2 Ibid. p. 134. 

8 For a reference to this and similar cases, see For. Rel, 1890, p. 137; ibid. 1885, 
p. 88; ibid. 1875, p. 139. 
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to the Central American states, authorized the seizure of Gen- 
eral Barrundia, who was a passenger on the Pacific Mail steamer 
Acapulco, from Acapulco, in Mexico, to Panama, and who had 
been engaged in an attempt to stir up an insurrection in Guate- 
mala. The seizure was attempted at San Jose, Guatemala, and 
Barrundia, while resisting arrest, was killed. Mr. Mizner's con- 
duct was disavowed, and he was recalled. The President, in 
his annual message to Congress, 1890, stated the grounds of 
Mr. Mizner's recall as follows : 

It being evident that the minister, Mr. Mizner, had exceeded the 
bounds of his authority in intervening, in compliance with the demands 
of the Guatemalan authorities, to authorize and effect, in violation of 
precedent, the seizure on a vessel of the United States of a passenger 
in transit charged with political offences, in order that he might be tried 
for such offences under what was described as martial law, I was con- 
strained to disavow Mr. Mizner's act and recall him from his post. 

This statement is in line with the telegraphic despatch sent to 
Mr. Mizner when he first reported the case. That despatch 
was to the effect that, 

as General Barrundia entered the jurisdiction of Guatemala at his own 
risk, the assumption of jurisdiction by the Guatemalan authorities was at 
their risk and responsibility, and that it was regretted you have [sic] ad- 
vised or consented to the surrender, as no specific charge of violation of 
the ordinary law of Guatemala appeared and the treatment of General 
Barrundia as an enemy under martial law was alone alleged. 

These statements seem to be far from containing an assertion 
of a right of asylum. It appears that when the Guatemalan 
authorities went on board of the Acapidco to seize Barrundia, 
they read Mr. Mizner's letter authorizing that step, as their 
warrant ; and it was for " intervening " " to authorize and 
effect " the seizure, that Mr. Mizner was recalled. 

In 1885 a Haytian insurrectionist, named Laroche, secretly 
went on board of a French barque, the Panama, at Cape Hay- 
tian. The local authorities asked permission of the French 
vice-consul to go on board and arrest him. The vice-consul 
applied for instructions to the French minister, who refused to 
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grant such permission, and the Panama was allowed to sail with 
Laroche on board. 1 When this case was reported to the gov- 
ernment of the United States, Mr. Bayard, then Secretary of 
State, though not asserting any claim of asylum, said : 

As we understand the case of the Panama, the local authorities applied 
to the consul for permission to go on board and take the fugitive. In 
a case which recently arose in Cuba, where application was made to a 
consul to order the delivery of a person then on board an American 
vessel in port, who was accused of common crimes, and where the 
consul, after examining the charge against the person, ordered the cap- 
tain to deliver him up, the department held that the consul had no 
authority to order such surrender. 2 

On December 10, 1873, the Brazilian mail steamer Cuyaba, 
commanded by an honorary lieutenant in the Brazilian navy, 
and subsidized by the imperial government for the transpor- 
tation of its correspondence from the province of Matto Grosso 
and its legation in Paraguay, arrived at Buenos Ayres, in the 
Argentine Republic, on a voyage from Asuncion to Rio. On 
board was one Rivarola, a native of the Argentine Republic 
and formerly in its military service, who had afterwards entered 
the army of Paraguay. He had embarked on the Cuyaba at 
Asuncion with his Paraguayan commission and a permit to 
leave the country, and his passage was paid to Montevideo by 
the Paraguayan government. Shortly after the arrival of the 
steamer at Buenos Ayres, an officer of the port went on board 
and demanded that he be allowed to arrest Rivarola as a politi- 
cal offender. In consequence of the refusal of the captain to 
acquiesce, the steamer was detained, and the Brazilian minister 
was informed that the Cuyaba could not leave the port unless 
Rivarola was surrendered. The Brazilian minister protested 
against the detention of the steamer, and the Argentine author- 
ities " as a matter of courtesy " permitted her to proceed, laying 
special stress, just as the Brazilian minister had done, on the 
fact that Rivarola was in the service of the Paraguayan govern- 
ment and that the steamer was transporting correspondence of 
the Brazilian government. The latter government subsequently 

1 For. Rel. 1885, p. 539. 2 Ibid. 1886, p. 530. 
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proposed that the treatment of vessels in transit should be 
regulated by agreement, in order to avoid the possibility of 
conflicts — a proposition in which the Argentine government 
concurred. 1 A precedent for such a negotiation might have 
been found in the postal convention between France and Great 
Britain of September 24, 1856, by which it is provided that 
"vessels chartered or subsidized by government," when em- 
ployed in the service regulated by the treaty, shall be "con- 
sidered and treated as vessels of war," and that passengers 
admitted on board such vessels, who do not think fit to land, 
shall not under any pretext be removed from on board, be liable 
to any search or be subjected to the formality of a visa of their 
passports. 2 These stipulations illustrate the possibility as well 
as the expediency of endeavoring to provide for exceptional 
cases by positive agreement, in order that vexed questions may 

be avoided. 

John Bassett Moore. 

1 Memoria de Relaciones Exteriores, 1874, Buenos Ayres. The right of asylum 
in merchant vessels was explicitly denied in Brazil in the later case of the Rio Apa. 
Seijas, Derecho Internacional Hispano- Americano, vol. i, p. 141. 

2 Hertslet's Treaties, vol. x, p. 108. A similar provision was in the earlier conven- 
tion of April 3, 1843; Mid. vol. vi, p. 349. 



